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Abstract:
Covid-19-driven post-communist states face strong authoritarian tendencies, but also their empowered political nations efficiently act against anti-democratic actors’ actions. This study explores the use of electoral laws in Poland, Hungary, Romania, and Bulgaria as a political tool and its influence on the sovereignty of the political nations. Embedded in the theory of neo- and quasi-militant democracy, it aims to explain to what extent the electoral laws adopted or proposed for adoption during the Covid-19 pandemic reduced the scope of the sovereignty of the political nations. The relationships between the legal changes and the sovereignty are analysed with qualitative source analysis and reflexive thematic analysis. As the analysis of themes across the attempts to shape the sovereignty of the political nations shows, changes to the electoral laws were introduced in a hurry, in the privacy of ministerial offices, and without social consultation. Such a way of proceeding stemmed from the need to change the law as soon as possible and thus avoid or reduce the resistance from the political opposition, other centres of public authority, and non-governmental organisations. In Poland, holding elections according to the law that was no longer in force meant that Poland became a prerogative state to an even greater extent than before. The Hungarian ruling party achieved a parliamentary majority by appropriate changes to the electoral law and holding a referendum, i.e., a classic tool for gaining support by autocratic leaders. The Romanian government could not amend the electoral law under the procedures in force in the rule of law. The attempts to undermine the sovereignty of the Romanian political nation failed. Also, the Bulgarian parliament introduced insignificant changes to the electoral law that did not influence the Bulgarian political nation’s decision-making freedom.
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Introduction

The outbreak of the Covid-19 pandemic in 2019 and the subsequent introduction of lockdowns in many states quickly resulted in the emergence of firm opinions about the impact of Covid-19-induced actions on the evolution of political regimes. Larry Diamond ventured one of the most emphatic opinions with the sentence, “The coronavirus is emboldening autocrats the world over” (Diamond, 2020). Is it invariably true? The following supposition seems much more accurate: the situation in each political system is so varied that it cannot be argued that one, even a powerful stimulus, can always act in the same way (cf. Guasti, 2020; Rak & Bäcker, 2022).
	This chapter has far less ambition than to verify the two contradictory statements in their entirety. Instead, it seeks to test to what extent they account for the changes in the peculiar states whose mechanisms of system change are not fully explained. Those states are pretty far from the ideal types of autocratic and democratic regimes. Moreover, they are particularly susceptible to change; and how these systems respond to the use of various political tools remains a puzzle. This situation applies to four post-communist member states of the European Union (EU), i.e., Hungary, Poland, Bulgaria, and Romania. According to the EIU Democracy Index (2020), their political regimes are the most distant of all EU member states from the ideal type of democracy. Their positions, Poland – 50, Hungary – 56, Bulgaria – 52, and Romania – 62, are classified as flawed democracies (Democracy Index, 2020). In all these states, very strong authoritarian tendencies are visible in political and legal structures. Nonetheless, at the same time, a significant potential of the empowered political nations incessantly influences the course and efficiency of anti-democratic actors’ political actions (cf. Kovács, 2021; Navrátil & Kluknavská, 2020).
	Although the vast field of clashes between democratic and authoritarian forces, or more precisely between neo-militant democracy and quasi-militant democracy (Rak & Bäcker, 2022), involves the use of various political tools, this chapter focuses on the electoral laws that were carried out or planned to be implemented in these four countries. Consequently, the study addresses the following research question: to what extent did the electoral laws adopted or proposed for adoption during the Covid-19 pandemic reduce the scope of the sovereignty of the political nations? By doing so, it contributes empirically to studies on militant democracy. The contribution lies in recognising the role of the changes in the electoral laws in shaping the sovereignty of the political nations. It uncovers the results of clashes between democratic and anti-democratic actors in times of the pandemic-induced social, political, and economic crisis in the still insufficiently recognised in terms of systemic shifts region of the EU. 
	The remainder of the article consists of seven sections. The first one presents the literature review and locates the study against contemporary research on militant democracy. The second section establishes a research framework by delimitating a research field as well as discussing a method, technique, and tool used to tackle the research question. It also determines a corpus of sources. The following four sections deliver research results from the case studies of Poland, Hungary, Romania, and Bulgaria, respectively. They shed light on the peculiarities of the electoral laws and their drafts as the neo-militant democratic and quasi-militant democratic tools in the individual states. Adopting a comparative perspective, the final section concludes on the nature and consequences of attempts to influence the sovereignty of the political nations.

Literature review

Karl Loewenstein formulated the category of militant democracy in the 1930s to stimulate the development of studies on democratic vulnerability to anti-democratic threats and the weak self-defence mechanisms of liberal democracies (Loewenstein, 1937). The researcher observed that the Weimar Republic proved susceptible to fascist danger due to its state structure’s lack of militancy and democratic fundamentalism. Loewenstein argued that “general elections are manifestly a perfectly legitimate device of constitutional government” (1937, p. 418). Nevertheless, subversive actors exercise the democratic freedom to be elected, gain social support, and thus access and maintain power with legal means, through an electoral process, to establish their own political agenda (Cavanaugh & Hughes, 2016, p. 629). As a result, the power competencies of anti-democratic forces increase while the quality of democracy declines. To protect democracy from this threat, the Loewensteinian idea of militant democracy entails using anti-democratic legislative measures against subversive individual and collective subjects. As it assumes, democratic freedoms of speech, the press, assemblies, universal suffrage, organisation in associations and political parties can be limited to defend democracy from its enemies (Loewenstein, 1937, p. 431). 
	Electoral laws might become the militant democracy measure that efficiently protects democracy from those who try to undermine or overthrow it (cf. Müller, 2016). In addition, this measure may be designed and implemented, among others, to strengthen the position of ruling actors by increasing their power competencies, to prevent the replacement of the ruling elite, and to weaken democracy (Invernizzi Accetti & Zuckerman, 2017). However, as contemporary students of militant democracy argue, one cannot assume that the militant democracy means designed to defend democracy will be used following their original intended purpose (Malkopoulou, 2019, p. 1–2; Macklem, 2006, p. 490). Accordingly, militant democracy measures can be misused or abused for political purposes, especially in unstable democracies (Tyulkina, 2015, p. 7).
	In its original wording, the theoretical category of militant democracy is analytically inefficient in distinguishing the indicated nuances (Balthasar, 2021; Elkins, 2022). However, to overcome this weakness, researchers differentiate between neo-militant democracy and quasi-militant democracy (Rak & Bäcker, 2022). A neo-militant democracy is a legal principle established in a democratic system by the government, the parliament, and the judiciary (cf. Beširević, 2021). It rests on restricting democratic freedoms to protect the democratic order against anti-democratic actors. The inherent part of the democratic order is the sovereignty of a political nation. Here, a political nation is defined as a group of equals who can uninterruptedly, freely, and independently participate in decision-making processes concerning the significant matters of the state. In turn, the very sovereignty is understood as a political nation’s potential to make final political decisions. The potential is shaped by the other members of a political nation, including the ruling. As a result, the potential has no constant value but changes over time. A political nation is sovereign if its decisions are final and not based on coercion (Bäcker, 2020, p. 35–46.). Accordingly, what makes a neo-militant democracy unique is the imposition of Loewensteinian anti-democratic measures, i.e., the restrictions of political rights, to protect, preserve, or expand the sovereignty of a political nation. 
	A quasi-militant democracy is also a legal principle established in a democratic system by the government, the parliament, and the judiciary. Nevertheless, it differs from a neo-militant democracy in its influence on the democratic order. In contrast to a neo-militant democracy, a quasi-militant democracy does not seek to protect but impair or destroy the democratic order. A quasi-militant democracy emerges when democratic freedoms are limited to challenge, undermine, and eliminate the sovereignty of a political nation. Loewensteinian anti-democratic measures serve anti-democratic purposes since political actors extend their own political sovereignty at the expense of the sovereignty of a political nation as a whole.
	The dyad of theoretical categories of neo-militant democracy and quasi-militant democracy constitutes an efficient theoretical framework for studying the consequences of implementing Loewenstein’s tools of militant democracy. It allows researchers to differentiate between the detrimental and beneficial influence of legal means on the sovereignty of a political nation. Therefore, it provides the theoretical grounding for the study on the impact of electoral laws on the Polish, Hungarian, Romanian, and Bulgarian political nations.
	
Research framework

To what extent did the electoral laws adopted or proposed for adoption during the Covid-19 pandemic reduce the scope of the sovereignty of the political nations in Poland, Hungary, Romania, and Bulgaria? In order to address this research question, the study draws upon the theoretical framework of neo- and quasi-militant democracy and the method of qualitative source analysis. The source selection is deliberate and theory-grounded. The essential sources for the research are documents published on the websites of the most important public offices, mainly parliaments and constitutional courts, in the states under scrutiny. The corpus of sources includes the documents concerning changes to the electoral laws implemented into the legal order or remaining in the sphere of projects processed by state institutions. In the case of Poland, it is the act on special rules for holding presidential elections in 2020, which was brought as a parliamentary bill to the Sejm on 6 April 2020. An important document for the Hungarian case is a draft amendment to the electoral law to parliament on 10 November 2020 created by the government led by Victor Orbán. In Romania, the Election Law, Political Finance Law, and the Law on Postal Voting were simultaneously significantly changed in September 2020, just before the parliamentary elections scheduled for 6 December 2020. Finally, in Bulgaria, the Constitutional Court ruled on 4 May 2021 that the amendments to the electoral law introduced in 2020 are unconstitutional.
	The complementary sources are reports and expert analyses from European Network of National Human Rights Institutions, European Platform for Democratic Elections, Heinrich-Böll-Stiftung, Office for Democratic Institutions and Human Rights, The Economist Intelligence Unit, Verfassungsblog – On Matters Constitutional, and journalistic texts concerning the bills and the results of the implementation of the electoral laws in the individual states.
The technique of reflexive thematic analysis serves us to explore and interpret patterned meaning across the electoral laws and their drafts issued in the period from the introduction of lockdowns in the EU member states in March 2020 to the end of 2021. The analysis starts with marking data that deals with the research question, i.e., identifying the changes or attempted changes in the electoral laws. The following step involves labelling the pieces of data with a label indicating whether a change is aimed at the sovereignty of a political nation or not. Then, the evaluators focus on those data extracts that contain such attempts. Each attempt undergoes further assessment in terms of the nature and consequences of the change it entails. More precisely, by drawing on the corpus of sources, the evaluators decide whether the theme of neo-militant democracy or quasi-militant democracy prevails in each attempt. The electoral law is a tool of a neo-militant democracy when a change seeks to defend, preserve, or expand the sovereignty of a political nation. In turn, when a change leads up to challenge, undermine, and eliminate the sovereignty of a political nation, the electoral law is a tool of a quasi-militant democracy.
At the next stage of the analysis, the study uses an original theoretical tool in the form of a set of detailed questions to identify and understand the extent of the influence of neo-militant and quasi-militant democratic tools on sovereignty of the political nations. The questions are asked to the electoral laws or their bills. They concern three issues. The first one relates to a procedure for introducing changes to the electoral law, i.e., whether they are made with procedures and bodies that are legal or not provided for in the fundamental laws. The second question addresses the scope of inclusion or exclusion of citizens who have electoral rights, due to facilitation or difficulties, especially in the case of socially excluded people or people staying outside the country. The third question deals with the institutions conducting the elections and approving their results. Accordingly, it asks whether those institutions ensure the impartial organisation of elections and fair accounting of the results, and then the independent and fair settlement of any doubts related to their conduct.
	The analysis of Poland, Hungary, Romania, and Bulgaria will allow us to examine the extent to which Covid-19 was the determining incentive for presenting and pushing through the solutions that limited or abolished the sovereignty of the political nations. Although conclusions will concern only these four countries, they can inspire further research into the democratisation or autocratisation of political regimes during the Covid-19 pandemic.

Poland: between the struggle for democracy and the failure of the rule of law 

The presidential elections in Poland, following the election calendar, were scheduled for 10 May 2020. However, after setting this date, the Council of Ministers imposed a lockdown on 23 March 2020 by the regulation. This freezing of direct social contacts, combined with the restriction of the right to associate and organise public gatherings, should have been introduced through the procedure for states of emergency. However, if the state of emergency had been imposed, the presidential election date would have been postponed by three months after the end of this state. In such a case, an incumbent president descending from the governing Law and Justice party (Prawo i Sprawiedliwość, PiS) would have been at risk of losing these elections (Schultheis, 2020).
On 6 April 2020, a group of deputies from the ruling party submitted a draft amendment to the electoral law (Ustawa z dnia 6 kwietnia 2020). It provided for the organisation of elections only by correspondence. Adding oneself to the list of voters could take place no later than on the date of entry into force of this act (Article 4). It meant the actual exclusion from the list of voters of all those who recently changed their place of residence, and especially all those who were abroad for work purposes. As a result, a significant part of young and educated voters, who usually had not voted for PiS (Turska-Kawa, 2016), was excluded from the political nation.
Responsibilities related to the organisation of elections were transferred from the National Electoral Commission (Państwowa Komisja Wyborcza) to the minister’s competence, not even the minister of administration, but dealing with state assets. Such competencies are not typical of a minister managing state-owned companies. Thus, this decision resulted from the trust of the PiS decision-making elite in the loyalty of Marek Suski, the minister of state assets. An election commissioner, i.e., an official appointed at the request of the minister of internal affairs, was the only body mentioned in this act that determined the composition of municipal electoral commissions. The latter’s task was to count the votes thrown into mailboxes located in a given municipality.
The Act of 6 April 2020 (Ustawa z dnia 6 kwietnia 2020) handed over the elections’ entire organisation to the ruling party’s politicians, allowing for any manipulation of election results. It excluded a significant part of voters from the Polish political nation.
Before the parliament passed the law, the Polish postal service Poczta Polska demanded the lists of voters from mayors of local governments on 23 April 2020. A significant part of them refused to provide these data due to the lack of legal grounds. On 5 May 2020, the Senate passed a resolution to reject this bill; on 7 May 2020, the Sejm rejected the Senate’s veto; and the next day, the president signed the bill. The act’s entry into force on the new electoral law two days before the date of the elections meant that there was no longer any possibility to organise them (Kustra-Rogatka, 2020). The National Electoral Commission announced that the presidential election would not be held on the scheduled date due to the inability to organise them, which was tantamount (sic!) to the lack of candidates. Thus, it was necessary to schedule new elections. Meanwhile, the Marshal of the Sejm should have decided that it was impossible to hold elections and simultaneously set a new date for them (Ustawa z dnia 6 kwietnia 2020, Article 20, Paragraph 2).
Moreover, the National Electoral Commission established the legal regulations regarding presidential elections scheduled for a new date, in the 1st round, on 28 June 2020. It was the case, for example, with the decision that there was no need to register candidates if they were registered in the elections scheduled at the first date. In addition, the presidential election, whose first round was held on 28 June 2020, was conducted under the ordinance in force before the adoption of the Act of 6 April 2020. The latter, however, has so far been treated as a binding legal act appearing in the Journal of Laws (Dziennik Ustaw). This dual legal order is possible in a situation of legal anarchy, or it is peculiar to a prerogative state, antinomic to the rule of law.
In sum, the Act of 6 April 2020 sought to deprive the Polish political nation of sovereignty. However, the attempt failed due to the use by the opposition-controlled Senate of the maximum time limit for processing bills. The second reason was the resistance of local self-governments. An equally important reason was the internal tensions in the ruling coalition and the opposition of Jarosław Gowin, the chairman of the marginal party, Agreement (Porozumienie), who has thus far accepted all PiS’s actions undermining democracy. The course of events related to the presidential elections with a turnout of 0% on 10 May 2020, called “ghost election” (Schultheis, 2020), proves the intention to take away the political nation’s sovereignty, and thus to destroy democracy. It also uncovers the failure of the ruling politicians to observe the elementary principles of the rule of law.

Hungary: softly and efficiently

In 2020–2021, no parliamentary elections were held in Hungary. However, the ruling party was preparing for the parliamentary elections scheduled for spring 2022. In the fall of 2020, an amendment to the electoral regulations was proposed. Deputy Prime Minister Dr Zsolt Semjén submitted the draft amendment to the parliament on 10 November 2020 at 11:59 pm. On the same day, late in the evening, a general ban on assembly was ordered from the following day, and a ban on moving from 8:00 pm to 5:00 am in the entire territory of Hungary. The draft was not consulted with opposition parties, election experts, and non-governmental organisations (Elemzésünk, 2020).
The critical issues in the draft amendment concerned the parliamentary elections. Paragraph 3 proposed the following amendment: “(1) A party list may be drawn up by a party which has nominated independent candidates in at least fifty individual constituencies in at least nine counties and in the capital” ((1) Pártlistát az a párt állíthat, amely – legalább kilenc megyében és a fővárosban – legalább ötven egyéni választókerületben önállóan jelöltet állított”) (Törvény, 2020). This provision meant that the list of parties participating in the elections was entered only by those that had registered at least fifty candidates in single-member constituencies located in at least ten regions, including the capital city. So far, there was a threshold of twenty-seven candidates. It should also be added that Hungary has a mixed electoral system with single- and multi-seat constituencies. Thus, voters have two votes, i.e., one for majority elections the other for proportional elections.
Such a proposal to increase the requirements for parties turned out to be relatively neutral for the election results, mainly due to the emergence of a broad coalition of six opposition parties, regardless of their position on the ideological and political scene. The increase in the electoral threshold for a coalition to 15% in the case of proportional elections also proved insignificant (Végh, 2020). The coalition of opposition parties receives roughly half of the votes in all polls.
Since the above-mentioned legislative changes failed to lead to the results desired for the ruling party, in mid-November 2021, the Hungarian parliament adopted another amendment to the electoral law. The change involved resigning from criminal liability towards people abroad and having a fictitious residential address in Hungary just to be able to vote. Until then, Hungarian citizens living abroad (e.g., in Slovakia or Ukraine) were deprived of the right to vote in single-member constituencies because they did not live in them, and if they wanted to vote nevertheless by registering themselves, they committed a crime against the elections. The depenalisation of this phenomenon, which has already occurred in the 2018 elections, enables legal electoral tourism to appear. Thus, in single-member constituencies, where the advantage of the united opposition will be minimal, and therefore a majority of several hundred votes is enough to win, the ruling party may move its voters from abroad or from other constituencies, and thus artificially secure a victory for itself. At the same time, it is not necessary to organise particular actions. Approximately 90% of voters who voted by e-mail because of being abroad supported the ruling party (Döbrentey, 2021).
In order to increase the governing party’s electoral chances, the level of polarisation in Hungarian society was intensified by holding a referendum on the prohibition of LGBTQI promotion and gender reassignment in schools on the day of the parliamentary elections (Siad & Kottasová, 2022). Scheduling a referendum on which the majority of Hungarians supported the government’s position aimed to significantly increase the ruling party’s chances of gaining a majority in parliament.
To sum up, the party led by Orbán uses amendments that are of a technical nature to change the electoral law. Therefore, it is difficult to treat those changes as obviously depriving the Hungarian political nation of its sovereignty. However, the knowledge of the context, everyday practice and, above all, the recognition of the entirety of influences on more or less objectified social masses, and thereby democratic order, allow for the formulation of different conclusions.

Romania: weakly and largely inefficiently

The electoral law is regulated in Romania by the Constitution and other laws, including the acts of two-chamber parliamentary elections, political parties, Law on Financial Activity of Political Parties and Electoral Campaigns (Political Finance Law), Law on Postal Voting, and Law on Radio and Television Broadcasting. Notably, the electoral laws in Romania were changed in 2018, 2019, and 2020. However, the most significant changes concerned the Election Law, Political Finance Law, and the Law on Postal Voting and were adopted in 2020. The 2019 and 2020 changes were introduced rapidly and without prior social consultation (Selejan-Gutan, 2021). They mainly resulted from the epidemiological situation. Such changes include, for example, extending the voting time in voting districts abroad to two days in order to avoid queues since about 3.5 million citizens reside permanently outside Romania. In addition, the number of signatures required to register a candidate was halved and made it possible to submit them electronically. The number of representatives of political parties in sub-electoral administration bodies was increased. The competencies of the president of the Permanent Electoral Authority in resolving the organisational matters of this institution were extended (Office for Democratic Institutions and Human Rights, 2020, p. 5). The changes can be treated as technical, improving, and, at the same time, increasing the participation of competitive political entities in the organisation of elections.
	Some of these changes were introduced by the government in February 2020, when the epidemic broke out, by being included in the government emergency ordinance. The Constitutional Tribunal found this method of changing the electoral law unconstitutional with the judgment of 12 March 2020, and thus this legal act ceased to apply (Decizia, 2020; European Network of National Human Rights Institutions, 2021, p. 6).
As a result, the changes to the electoral laws in Romania did not reduce the sovereignty of the political nation. Some of them, e.g., postponing local elections, followed the logic of ensuring that the political nation could decide after the state of emergency. Nevertheless, the manner of introducing changes, their speed, and the lack of social consultations reduced the level of deliberativeness in making decisions by the political nation. Such a manner of proceeding by the government came, as it was argued, from the sense of lack of time when an extreme and unrecognised threat emerged. However, the political position of the minority government in parliament was fragile, and in addition, the Constitutional Tribunal was entirely independent of the government (cf. Selejan-Gutan, 2020). Consequently, despite the state of emergency, the sovereignty of the Romanian political nation did not decrease in this respect.

Bulgaria: corruption and fight?

Bulgaria is the most corrupt state in the EU. It is primarily due to the substantial remnants of a traditional patriarchal society with strong family ties and social relationships peculiar to communal groups. Therefore, Bulgarians treat changes in the law, including the electoral law, as an attempt to change the procedures for the functioning of social life and, to some extent, having a façade character. In each case, however, their adoption results from the clashes of many different interests.
Since the changes to the electoral law introduced in 2019 turned out to be insufficient, further amendments were proposed in the following year. The most significant change was the introduction of voting machines to polling stations in which more than 300 voters were registered. The second change involved simplifying the election protocols by removing the column for the number of unused and invalid ballots (Office for Democratic Institutions and Human Rights, 2021). Nonetheless, the president vetoed these amendments due to the excessive complexity of the election process and the lack of explicit provisions regarding the preparation of voting protocols. In turn, the parliament rejected the president’s veto (The Sofia Globe, 2020). However, on 4 May 2021, the Constitutional Tribunal found the changes to the electoral law unconstitutional (Constitutional Court of the Republic of Bulgaria, 2021, p. 120–137). Introducing these changes was characterised by a rapid process of adoption and a lack of social consultations (Vassileva, 2021).
In sum, the changes to the Bulgarian electoral law were not substantial. Their introduction might have altered the speed of service to voters during the voting activity and thus reduced queues to the polling station. However, at the same time, it would mean a significant increase in the cost of handling elections and the emergence of public procurement for a company offering voting machines for polling stations. The course of the legislative process also reveals significant political divisions between the government and the president. The proposed changes to the electoral law did not change the sovereignty of the Bulgarian political nation.

Conclusions

Despite being located close to each other on the line between the ideal types of neo-militant democracy and quasi-militant democracy, on the latter’s side, the analysis of themes across the attempts to shape the sovereignty of the political nations uncovered no significant similarities between Poland, Hungary, Romania, and Bulgaria. Additionally, each of these political systems is different from all others. 
If the presidential elections in Poland had been held under the so-called envelope act of 6 April 2020, the Polish political nation would have lost its sovereignty. It would be up to the ruling party’s officials to organise these elections and determine their results. To a large extent (this assumption applies mainly to Poles staying abroad), the political nation could not participate in the decision-making process. Furthermore, paradoxically, holding elections according to the law that was no longer in force at the moment meant that Poland became a prerogative state to an even greater extent than before.
The Hungarian ruling party took advantage of more subtle methods to increase its electoral chances. It does not mean, however, that it was a fair game. Prime Minister Orbán’s party aimed to achieve a parliamentary majority by appropriate changes to the electoral law and holding a referendum, i.e., a classic tool for gaining support by autocratic leaders.
The Romanian minority government could not amend the electoral law under the procedures in force in the rule of law. Nonetheless, it is not equivalent to ineffective action. At the same time, changes to the electoral law did not limit the sovereignty of the Romanian political nation. Without more detailed analyses, it is impossible to decide whether it was the result of the weakness of the ruling political camp or the ruling elites’ interiorised consciousness of the rule of law.
The Bulgarian parliament introduced, in any case, inefficiently, insignificant changes to the electoral law. Those changes neither increased nor decreased the scope of the Bulgarian political nation’s decision-making freedom. At the same time, the nature of these changes raised the cost of holding the elections.
In all these four cases, changes to the electoral laws were introduced in a hurry, in the privacy of ministerial offices, and without social consultation. Such a way of proceeding with changes in the law did not result either from the epidemiological threat or the work overload of the most influential politicians. It stemmed from the need to change the law as soon as possible and thus avoid or reduce the resistance from the political opposition, other centres of public authority, and non-governmental organisations.
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